After careful consideration of the argument presented,
I affirm the inspector's vacation of citation No. 2102682, and
that portion of the petitioner's civil penalty, proposal seeking
a penalty assessment for this citation IS DISMISSED, and
the citation IS VACATED.

With regard to citation' 2102696, I take note of the
fact that the citation cites a violation of section 75.1403,
which provides as follows:

Other safeguards adequate, in the judgment of
an authorized representative of the Secretary, to
minimize hazards with respect to transportation of
men and materials shall be provided.

Inspector Wehr cited a previous safeguard notice, No.
391170, issued by Inspector Eugene W. Beck on March 1, 1979,
to support the citation which he issued.  The previous safe-
guard notice required that all shelter holes and crosscuts
used as shelter holes be kept clean of loose coal, rock,
supplies, and debris.

On the facts of this case, the respondent has not
rebutted the fact that the crosscut in question was used as
a shelter.  Further, the respondent concedes that the obstruc-
tions as stated by the inspector on the face of his citation
were in fact present.  Accordingly, I conclude and find that
the petitioner has established the fact of violation by a
preponderance of the evidence.  The previous safeguard notice
served on the respondent required the respondent to maintain
any shelter holes, or crosscuts used as shelter holes, free
of debris and other materials so as to provide ready access
into the shelter.  Since this was not done here, petitioner
has established a violation, and the citation IS AFFIRMED.
The "S&S" finding IS VACATED.      ;   . -

Docket No. PENN 83-129

This docket concerns six section 104(a) "S&S" citations
issued by MSHA Inspector Alvin L. Shade at the respondent's
Maple Creek No. 2 Mine, and the conditions or practices cited
are as follows:

Citation 2102605.  The energized trolley wire at
2 Flat 6 Chute track switch was not adequately guarded
where men are required to travel under regularly, as
guard boards were broken off the width of track
haulage.  Mine was idle at time observed.
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